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Abstract. The development and use of, as well as scientific dis¬ 
cussions on, eco-balances and in particular life cycle assessment 
has largely occurred without involving experts on environmen¬ 
tal law. However, in the light of recent proposals to 'legalize' 
eco-balances, i.e. formally introducing them into environmen¬ 
tal law, the legal implications of eco-balancing must be addressed 
in the future. The formal introduction, especially of LCA, can¬ 
not be decided independent of the general economic and envi¬ 
ronmental policy implications of material flow management, 
and it raises major questions of policy and constitutional law. 
An important question of principle is whether eco-balances 
should be prescribed or only a legal framework set forth for 
voluntary use. In view of the unfinished methodological devel¬ 
opment of LCA, any formal introduction raises the constitu¬ 
tional problem of conformity with the requirements of legal cer¬ 
tainty. References to the 'principles of good eco-balancing' are 
problematic, and an introduction on an experimental basis would 
have to be confined to cases where the legal consequences of 
grossly divergent interpretations of this term are tolerable to 
affected firms. Where eco-balances are prescribed as a method 
of preparing governmental or administrative decisions, one must 
determine whether and to what extent they are binding on the 
decision-maker, and develop proper mechanisms of participa¬ 
tion, transparency and critical review. 
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Introduction 

Eco-balances have been put to use for the past 30 years. For 
many years and even today, no methodological rules with 
regard to eco-balances have existed, which has led to many 
different types of studies being defined as an eco-balance. In 
Germany the term 'eco-balance' (Okobilanz) has been used, 
on the one hand, as a collective term to describe all kinds of 
ecology-related balancing, including eco-balances related to 
products and enterprises as well as regions. On the other 
hand, it has been used synonymously for certain types of 
balancing, especially life cycle assessments (in the following 
called LCA). Despite the definitions set forth by DIN EN 
ISO 14040 for product-related eco-balances, such lack of 
terminological restriction still persists. For this reason, the 


term eco-balance is used in this article for all types of eco¬ 
logical balancing irrespective of their object (e.g. product, 
enterprise, process). 

With the adoption of the ISO 14040 family internationally 
recognized methodological rules on LCA exist or will shortly 
exist for the very first time. Nevertheless, ISO 14040 states 
in some parts that the methodological development is only 
beginning; the norm implies that a well-founded scientific 
development taking account of experience obtained in prod¬ 
uct-related eco-balances is still necessary. In addition, LCAs, 
in keeping with ISO 14040, may vary severely as to their 
depth and/or actual scope. A fair number of opening clauses 
and 'soft' formulations - in addition to the explicit restric¬ 
tions contained in the norm - has the result that LCAs actu¬ 
ally carried out are not easily comparable. 

This article, which is based on a study carried out by the 
author and a collaborator for the German Environmental 
Agency (Rehbinder and Schmihing 2000), explores the (po¬ 
tential) legal role of eco-balances, i.e. their status as an in¬ 
strument of environmental law. Although, in the light of the 
still inchoate nature of eco-balances, one could sustain that 
it is premature for lawyers to join the discussion, it will be 
shown that it is time for a first consideration of legal issues 
that emerge or will emerge with the foreseeable integration 
of eco-balances into the system of environmental law. 

1 Eco-balances as an Instrument of German 
Environmental Law 

In countries such as Japan, the Netherlands, Switzerland and 
the United States, to this day, the existing methodological 
uncertainties, lack of experience and incomplete regulation 
have prevented LCAs from being applied as a obligatory 
instrument of environmental law. However, eco-balances in 
Germany have recently become the subject of legal discus¬ 
sion that could lead to their formal introduction as an in¬ 
strument of environmental law. 

LCAs already play a certain role in the law on waste man¬ 
agement. This is true of the choice among waste manage¬ 
ment options as well as the producer's responsibility to con¬ 
sider the whole product life cycle in designing new products. 
Furthermore, the requirements for the grant of the eco-label 
constitute framework conditions for a voluntary use of LCAs. 
However, apart from the rather limited obligation of opera¬ 
tors of certain facilities to carry out a facility-based waste 
balance (Paragraph 19 of the Life Cycle Economy and Waste 
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Act), these provisions do not require a formal LCA. As re¬ 
gards eco-balances for the whole enterprise, these are not 
yet a well-established part of German environmental law, 
although they could be integrated in the eco-audit scheme. 

The proposals for a German environmental code, submitted 
by an independent expert commission in 1997 (Environmen¬ 
tal Code Draft 1998), mark a departure from the previous 
procedure of informality and voluntariness. They aim to set 
forth genuine obligations of enterprises to carry out LCAs 
for their products. Under the proposed environmental code, 
the Government would be empowered to designate new as 
well as existing products for which an LCA would be re¬ 
quired. The results of the LCA must be considered in de¬ 
signing and manufacturing these products. LCA also plays 
a major role in various proposals for creating a legal frame¬ 
work for material flow management which has been devel¬ 
oped outside the discussion on an environmental code; in 
these latter proposals, life cycle analysis primarily serves as 
a requirement for governmental or administrative decisions 
and only secondarily as an obligation of firms (e.g. Brandt 
and Rockeisen 2000; Kuck and Riehl 2000). 

2 Fundamental Issues of Legalising Eco-balances 

With the proposals for a German environmental code, the 
question of 'legalizing' eco-balances, i.e. of formally introduc¬ 
ing them into the system of environmental law, is on the agenda. 
Is it appropriate to deviate from the previous procedure of 
informality and voluntariness? What kind of constitutional 
and other legal issues would be raised? Which are the imple¬ 
mentation problems associated with the introduction of eco- 
balance obligations? In discussing these questions, LCAs and 
enterprise-related eco-balances must be distinguished. 

The formal introduction of LCA cannot be decided indepen¬ 
dent of the general economic and environmental policy impli¬ 
cations of material flow management in the framework of 
sustainable development. The question is whether material 
flows as such or rather environmental problems associated 
with such flows should be addressed, whether a material policy 
should be interventionistic or market-oriented, and at which 
hierarchic level the intervention should occur. LCA is a mere 
instrument of environmental policy. The preliminary question 
as to the appropriate environmental policy must be settled 
before one can decide on the formal introduction of LCA as 
an instrument. For the purposes of further discussion, it is 
assumed that LCA - to a more or less extensive degree and 
relating to all or only higher hierarchical levels of material 
flows - makes sense, in principle, in environmental policy. 
The emphasis is laid on the resulting legal issues. 

Enterprise-related eco-balances are close to the disclosure 
of balance sheets by corporations which, besides the infor¬ 
mation of investors, also aim to inform the public at large 
about the financial situation of enterprises. Likewise, one 
can postulate that enterprises should not only be account¬ 
able to the public at large as to how they conduct their busi¬ 
nesses, but rather, also as to how they adversely affect the 
environment. Thereby, the environment-related decisions 
within the firms would be exposed to public scrutiny and 
the environmentally friendly conduct of business is promoted. 


A certain problem in this connection is posed by an excess 
of reporting requirements where the enterprises are also sub¬ 
ject to a system of LCA. 

3 Obligation vs. Voluntariness 

An important question of principle regarding the legaliza¬ 
tion of eco-balances is whether eco-balances should be pre¬ 
scribed or only a legal framework set forth for voluntariness. 
This question is of particular importance regarding eco-bal¬ 
ances which are to be prepared by enterprises. The problem 
of voluntariness has been broadly discussed in the frame¬ 
work of the eco-audit scheme. Not all of the arguments sus¬ 
tained in this debate in favor of voluntariness can be trans¬ 
ferred to eco-balances. In particular, it would seem that the 
incentives for voluntary eco-balances are less than in the 
case of eco-audits. Nevertheless, the EC Eco-Audit Regula¬ 
tion constitutes a prejudicial decision in favor of voluntary 
models, at least in the case of enterprise-related eco-balances. 
However, even independent of this prejudicial decision, the 
introduction of enterprise obligations to carry out eco-bal¬ 
ances for products - having three different functions, namely 
controlled self-regulation, information of users, obligation 
towards the authority in the framework of governmental or 
administrative decisions - must be viewed with some scepti¬ 
cism. If at all, such obligations might be considered in the 
framework of controlled self-regulation. 

Moreover, the question arises whether eco-balances should 
be institutionalized as a methodological instrument for pre¬ 
paring governmental or administrative decisions on sub¬ 
stances, products or waste. Apart from environmental im¬ 
pact assessment which is related to individual decisions, 
existing German law has as yet renounced to setting forth 
methodological requirements for the process of preparing 
regulations and administrative rules. There are no rules which 
require cost benefit or cost effectiveness analysis although 
one may sustain that the established principle of propor¬ 
tionality implies such analysis in a material sense. There¬ 
fore, the introduction of formal eco-balance obligations 
would constitute a decision based on principle which can¬ 
not be discussed only as to eco-balances. The fact that for¬ 
mal eco-balance obligations would lead to a severe restric¬ 
tion of the political discretion normally vested in the executive 
or administration militates against such obligations. How¬ 
ever, the introduction of eco-balance obligations could be 
advocated as regards the grant of eco-labels. 

4 Constitutional Issues 

The statutory introduction of eco-balances, if it were politi¬ 
cally intended, would raise quite a number of questions of- 
predominantly - constitutional law. These questions vary as 
regards the different possible legal forms of introducing eco- 
balances. These legal forms range from a comprehensive 
statutory regulation via setting forth broad statutory terms 
referring to the 'principles of good eco-balancing' or corre¬ 
sponding empowerments to concretize these terms to a pure 
model of self-regulation. Under the perspective of legal cer¬ 
tainty required by the rule of law as well as the democratic 
principle, a reference to the 'principles of good eco-balanc- 
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ing' is problematic. It is true that there are good reasons for 
using such a broad statutory term. However, it is doubtful 
whether the term has a normative content which can be de¬ 
termined by interpretation, including, if necessary, expert 
opinion. In view of the fact that the methodological devel¬ 
opment of life cycle assessment has not yet come to a con¬ 
clusion, even not by the standards of the ISO 14040 family, 
there are good arguments that militate for a negative an¬ 
swer. However, when eco-balances are simply used as a 
method for preparing governmental or administrative deci¬ 
sions, the objections based on lack of legal certainty have a 
lower weight. Corresponding reservations must also be made 
in respect of empowerments, based on the same broad statu¬ 
tory term, to promulgate regulations for concretizing the 
balancing standards. An exception might be the case of con¬ 
stitutive regulation without which an eco-balance obliga¬ 
tion does not yet exist. 

Where eco-balances are introduced on an experimental ba¬ 
sis, the principles concerning experimental legislation could 
result in alleviations especially as to the constitutional re¬ 
quirement of legal certainty. As a matter of fact, the investi¬ 
gation and prognosis obligations of the legislature or execu¬ 
tive are mitigated in such a case. However, it would seem 
that an experimental introduction of eco-balances must be 
confined to cases in which the legal consequences of diver¬ 
gent interpretations of what constitutes good eco-balancing 
are tolerable to affected firms. This may be true of program¬ 
matic producer responsibility or disclosure of enterprise-re¬ 
lated eco-balances. 

Constitutional requirements as to the contents of eco-bal¬ 
ance obligations play an important role in cases of LCA 
imposed on firms, especially where such obligations are 
coupled with mandatory disclosure. Where eco-balances are 
used for preparing governmental or administrative decisions, 
the constitutional questions relating to content are less rel¬ 
evant. Eco-balance obligations in the form of an obligation 
of firms to adduce the relevant facts also raise the question 
of the constitutional foundation of the established principle, 
whereby the state has to find the facts on which it bases its 
decision ex officio. 

5 Problems of Implementation 

Where eco-balances are prescribed as a method of preparing 
governmental or administrative decisions, one must determine 
whether and to what extent they are binding on the decision¬ 
maker. A strictly binding effect would not conform with the 
governmental or administrative obligation to establish the facts 
on which the decision is to be based, and it would be contrary 
to the political discretion of the executive. 

Moreover, the details of a possible regulation of eco-bal¬ 
ances would have to be set forth. This concerns, among oth¬ 
ers, the kind of law needed (parliamentary act or mere regu¬ 
lation, one horizontal law or several sectorial laws), the 
performance of eco-balancing (especially development of 
methods), and, in particular, the institutionalization of par¬ 
ticipation, transparency and critical review in the eco-bal¬ 
ance procedure. As regards the latter problem, it would not 


seem advisable to create a strictly consensual eco-balance 
procedure. Where the government or the administrative 
agency has to base its decision on the eco-balance, the deci¬ 
sion-making prerogative of the government or the adminis¬ 
trative agency requires that, in case of conflicts, it can take a 
decision independently of societal groups. Of course, this 
does not exclude a simple duty to consider the results of the 
eco-balance in taking a decision. 

A crucial issue that has to be settled in adopting a regulation 
on eco-balances is the treatment of trade secrets. 

The protection of trade secrets is guarantied by the Federal 
Constitution. However, this protection does not constitute 
an absolute bar to disclosure obligations relating to eco-bal¬ 
ances. The interest of the affected firms in secrecy and the 
public interest in a critical review of eco-balances must be 
weighed against one another. Product-related eco-balances 
deserve a more extensive protection, for example to the ex¬ 
tent that only aggregated or raw data are to be published, 
than enterprise-related eco-balances. Access of the public to 
unpublished eco-balances under the Environmental Infor¬ 
mation Act raises problems only in case of eco-balance obli¬ 
gations of enterprises, not in case of voluntary eco-balances, 
because the latter are exempt from the Act. An interpreta¬ 
tion of the Act which takes account of its purpose can solve 
the remaining problems, e.g. confining access to files to ag¬ 
gregated or raw data. 

6 Conclusion 

It is uncertain if and when the present discussion in Ger¬ 
many on the introduction of concepts of eco-balancing into 
environmental law will lead to concrete legislative initia¬ 
tives. For the time being, the Federal Government no longer 
pursues the project of codifying environmental law since its 
attempt to introduce a First Book of the Environmental Code 
on the occasion of implementing the IPPC-Directive has failed 
for alleged lack of legislative competences. Without the code, 
there might not be sufficient support for an idea viewed by 
many with major reservation, if not suspicion. However, the 
discussion on legalizing eco-balances opens perspectives for 
the future development which should be pursued further. 
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